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DISCUSSION: The cmployment-based immigrant visa petition was denied by the Divector,
Vermont Scrvice Center.  The muter is npow before the Asseciate Commmssioner for
Examinations o appeal. The decision of the director will be withdrawn and the potitivn will he
remanded for funker consideration,

The petitioner secks (o classify the beneficiary pursuant to section 203(b}2) of the Immigration
aml Mationality Act {the Act), § U.5.C. 1133{by2), as a membwr of the professions holding an
advanced degree or an alien of exceptional ability. “The petiticner seeks to empluy the
beneficiary #s a Vice President of Clinical and Regulatory Affairs. The petitioner asserts that
the beneficiary is eligible for blanket certification under Group 1T of Schedule A. The director
found that the heneficiary qualifies [or classification as a member of the professions holding an
advanced degree, but (hul the petitioner had not cstablished that an exempton from the
requirement af a jab offer would be in the national interest of the United States.

Section 203{b} of the Act states In pertinenl. parl that:

(2) Aliens Who Are Members of the Profcsgions Holding Advanced Deygreey or Alens of
Lixceptional Ability, --

(A0 In Guneral. — Visas shall be made available | . . 40 qualified immigrants who
are members of the professions holding advanced degrees or their eynivalent or
who beeause of their exceptional ability in thi scicnecs, arts, or business, will
substantally bepefit prospectively the national econeaty, cultural or educational
inlerests, of welfare of the United States, and whose services in the sciences, arts,
professions, or business are sought by an emplover in the United States.

(B Waiver of Job Ofler. - The Attorney General may, when he deems it to be in
(he natinnal interest, waive the requirement of subparagraph (A) that an alien’s
gervices in the scicncees, arts, professions, or business be sought by an employer in
ihe [nited States,

Thi repulation at & C.F.R. 2045004 1) states, in periinent part;

Every perition under this classification mwst be accompanied by an individoal
labor certification from (b Pepariment of Labor, |or] by an application for
Schedule A designation {if applicabie)... To apply for Schedule A desigaation. .. a
tully executed uncentified Form ETA-750 in duplicalc mmst accompany the
petition... The job offer portion of the individual labor certification, Schedule A
application, or Pilot Program application must demonstrale Ihal (the job reguines a
professionmal holding an advaneed degrees oc the cquivalent o an alien of
exceptional ability,

The resliion al 8 CUF R M S04} states, in pertinent part:
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‘The direvlor may exempi the requirement of a job offer, and thus of 4 labor
certification . . . if such exemption would be in the national intercst. o apply for
the exemption the petitioner oust submit Torm ETA-T50B. Staement of
Quatifications of Alien, in duplicate.

The petition was filed on June 17, 1999, AL the time of filing. (he petitioner submilled 1he entire
Form ETA-750 rathcr than just Form RTA-750B, but did not specifically request Schedule A
desiptation. In response to the director’s request for evidence dated December 13, 1999, counsel
for the petitioner submitted a letter clearly requesting “Schedule A, Group 17 classification.
While the documentation suppotting the initial [iling was somewhat ambigueus, the petlioner’s
submission of Form ETA-750 i its entivety and response to the director indicate the pefitioner’s
application for pre-certification under Group I of Schedule A

On appeal, counsel siates: “The INS has made a mistake: hy applying the wrong standards o the
instant case. The INS has failed to adjudicate the case as a Reguest for Blanket Labor
Cerlificarion under Schedule A, Group 1.7

In denying the petiiom, the director addressed only the issue of the national interest wuiver. The
director dis) not address the pesitioner’s reguest for Schedule A, Group 1 pre-cemification.  Om
appeal the petitioner does ot specifically contest the director's finding regarding (he petitionet’s
eligibilily for a nationa] interest waiver under gection 203(bW23B) o e Act. Therefore, the
director's new decision need not address the narional mwrest waiver.

Accordingly, we remand this matier for the purpose of a new decision, limited to consideration
of the petitioner's application for Schedule A, Group I pre-certificalion. The director will
review all evidepce of record prior to entering 2 pew decision.  The director may reguest any
additions] evidence deemed warranted and should allow the petitioner to subiit additional
evidence in support of its position within a reasonable period of (ime.  As always in these
proceedings, the burden of proof rests solely with the peritioner.  Section 291 ol the Act, 3
LIL5.C. 1361,

ORDER: The director's decision is withdrawn in part. The matter is remanded for further
action and vonsideration consistent with the above discussion and entry o a new
decision which, If adverst to the petitioner, is to be cerliled 1 e Associste
Comnnissionsr - Examminations, for review,



